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In the Matter -of 

UNITED. STATES 
ENviRONMENTAL PROTECTION AGENCY 

BEFORE TIIE ADMINISTRATOR 

) 
) 

Dominick's Finer Foods,· Inc., ) DOcket No; [CERCLA]IEPCRA-007-95 . 
) 

Respondent ) 

ORDER DENYING RESPONDENT'S MOTION 
. TO STRIKE SECTION 104(E) REQUEST 

This matter arises under the Comprehensive Environmental Response, Compensation 
and Liability Act (."CERCLA"), 42 U.S. C. § 960l .et seq., and the Emergency Planning and 
the Collimunity Right-To-Know Act of 1986 ("EPCRA"), 42 u.s.c~ § 11001 etseq. The 

.· United States Environmental ProteCtion Agency ("EPA") alleges that Dominick's Finer · . 
Foods, Inc. ("Dominick's"), violated both CERCLA and EPCRA as a result of a release of . 
imhydrous ammonia at its facility. With respect . to the alleged CERCLA violation at issue in 
this case (Count 1), EPA made two information requests to Dominick's purSuant to Section 
104(e) of that statute. 42 U.S.C. § 9604(e) . . Following the second information request, 

· Dominick's filed the present motion to strike, ;u:guing that the information request by EPA 
exceeded the· scope· of iiiquiry allowed by S~on 104( o) of CERCLA, aild violated the 
discovery provisions of the Consolidated Rules of Practice, _40 C~F.R. § 22.19(f) . . In 
response, ·EPA asserts that the Section 104(e) information requests are a proper USe of its 
statutory authority to · indqJendently gather information regarding CER.CLA violations. For 
.the reasons set forth below, Dompnck' s inotion· to strike is denied. . . ; 

.•. 
. . ' . 

Briefly, the underlying facts are as_ follows. On January 9, 1995, EPA filed an 
administrative complaint against Dominick' s-alleging the CER.CLA and -EPCRA violations at 
issue here. In the cci~plaint, EPA charged' that the violationS stem from resix>ndent' s 
May 14, 1992, discovery of a release of anhydroUs animonia, a hazardous 8ubstanre. as that .. 
term is defined in Section 101(14) of~CLA. ·· 42 U$.C. § 9601(14). Prior to ~g the 

· complaint, on Feb~ 24, _1993, EPA had. served upon respondent an information request • 
pursuant to Section 104(e) of CERCLA. · Dominick's respOnded to this request. 
-Subsequently, on October 19, 1995, after the filing of the complaint in. this case, EPA 

, · ptesented Domiidck's with a ·second Section 104(e) information request .. Both information 
requests· relate to . the same alleged CERCLA violation ... ·As noted, it is this second 
Jnformation requeSt. at which DOminick's .di:rects ·its motion to strike~ . 
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obtaht by me3Ds of a Section: 104(e) infonnation .req\Iest, how die Agency may obtain the ' 
· informatio~ ·and the :~QIIS aVailable far noncamp~ with a Valid .request. · . The raa: 

that there may be a pending ildion in which the parties are subject' to the discovery mies of . 
Section 22~19(t)is by no means a basisfor restricting EPA's information gathering rights 
under CER.CLA. ·Indeed, in several administrative decisions arising under the Resource 
Consemltion and Recovery.,Act, 42 U.S.C. § ·6901 it seq., it has been held that EPA ~y 

. not be enjoi.o.Cd from exercising its statutory investigative authority to request iiiforination 
solely beca~ of the pendency of a related administrative action. See Del Val Ink and 

· Color. Inc., RCRA ll-91~104 (January _12, 1993), at 6-7; Florida De.pt. Of Trans.portation, . 
RCRA 92-16-R (Octo~r 29, 1993), at 3-6; and Coors Brewing Co., RCRA-Vill-90-09 . · 
(January 4, 1991), at 11:-15.2 Respondent Dominick's has not shown why a different result 
should obtain· under CERCLA. -· . . 

Accotdingly, for the · foregoing ' reasons, Dominick's motion to sti:ike EPA's 
October 19, 1995, information -request is denied. -

. Carl C. · Charneski 
- Admiiiistrative Law Judge_ 

1 IssU.ed: February· · 15 199_ 6 
\.. . .. i "-""' . Washington, D.C. . 

·\ 

2 These. RCRA. ·decisions are coo,sistent with the develapment of federal .caselaw. · 
See~ l.inde.Th<>msoil T;mgworthy JWhn & Van Dyke v. ~' 5' F.3d 1508 1518 (D.C. 

.. C~. 1993)(Statute authorizing RTC invesiiptioiiSdoes not Contemplate the tenn;nation of · · -
inveStigative authority Upon commencement of civil proceedirigs.); National-Standard · .. / 
Company v •. ~ AdatiJkus, 881 . F ~2d 352, 363· (7th Cir. 1989)("The mere pendency. of a related .- '· 

--~~ act;ion doeS· not ~mati.cally p~c:fe EP A,'s ·use of other ~rized _law enfoicement 
techriiqUes.~ .. •);~ and In Re Stanley Plating CO., 637· ~~SU:pp. 11, 72-73 (D.C:Onn. . _ · . . · · 

· . 1986)(Nothing in RCRA suggesting that. civil action restricts EPA tQ inveStigative techniques·_ 
' ~~~'with discovery roles)~ . . ' . . • . . . . ·' ~ ' . . ' . 
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